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Relevant Laws 

 
Constitution 
 

44  Disqualification 

Any person who: 
i. is under any acknowledgment of allegiance, obedience, or adherence 

to a foreign power, or is a subject or a citizen or entitled to the rights or 
privileges of a subject or a citizen of a foreign power; or 

ii. is attainted of treason, or has been convicted and is under sentence, or 
subject to be sentenced, for any offence punishable under the law of 
the Commonwealth or of a State by imprisonment for one year or 
longer; or 

iii. is an undischarged bankrupt or insolvent; or 
iv. holds any office of profit under the Crown, or any pension payable 

during the pleasure of the Crown out of any of the revenues of the 
Commonwealth; or 

v. has any direct or indirect pecuniary interest in any agreement with the 
Public Service of the Commonwealth otherwise than as a member and 
in common with the other members of an incorporated company 
consisting of more than twenty-five persons; 

shall be incapable of being chosen or of sitting as a senator or a member of 
the House of Representatives. 
 
45  Vacancy on happening of disqualification 

If a senator or member of the House of Representatives: 
i. becomes subject to any of the disabilities mentioned in the last 

preceding section; or 
ii. takes the benefit, whether by assignment, composition, or otherwise, of 

any law relating to bankrupt or insolvent debtors; or 
iii. directly or indirectly takes or agrees to take any fee or honorarium for 

services rendered to the Commonwealth, or for services rendered in 
the Parliament to any person or State; 

his place shall thereupon become vacant. 

47  Disputed elections 
 
Until the Parliament otherwise provides, any question respecting the 
qualification of a senator or of a member of the House of Representatives, or 
respecting a vacancy in either House of the Parliament, and any question of a 
disputed election to either House, shall be determined by the House in which 
the question arises. 
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s 51 Legislative powers of the Parliament 
 
The Parliament shall, subject to this Constitution, have power to make laws 
for the peace, order, and good government of the Commonwealth with 
respect to: 
(xxxvi)  matters in respect of which this Constitution makes provision until the 
Parliament otherwise provides;..   

75  Original jurisdiction of High Court 

In all matters: 
i. arising under any treaty; 
ii. affecting consuls or other representatives of other countries; 
iii. in which the Commonwealth, or a person suing or being sued on behalf 

of the Commonwealth, is a party; 
iv. between States, or between residents of different States, or between a 

State and a resident of another State; 
v. in which a writ of Mandamus or prohibition or an injunction is sought 

against an officer of the Commonwealth; 
the High Court shall have original jurisdiction. 

76  Additional original jurisdiction 

The Parliament may make laws conferring original jurisdiction on the High 
Court in any matter: 

i. arising under this Constitution, or involving its interpretation; 
ii. arising under any laws made by the Parliament; 
iii. of Admiralty and maritime jurisdiction; 
iv. relating to the same subject-matter claimed under the laws of different 

States. 
 
 
  



23rd	  National	  Schools	  Constitutional	  Convention	  
	  

The	  Role	  of	  the	  High	  Court	  in	  determining	  if	  a	  person	  has	  contravened	  s44	  of	  the	  Constitution	  
	  

Judiciary Act 1903 
 

15  Exercise of jurisdiction 

The jurisdiction of the High Court may, subject to the provisions of this Act, be 
exercised by any one or more Justices sitting in open Court. 

18  Reference to Full Court 
 
Any Justice of the High Court sitting alone, whether in Court or in Chambers, 
may state any case or reserve any question for the consideration of a Full 
Court, or may direct any case or question to be argued before a Full Court, 
and a Full Court shall thereupon have power to hear and determine the case 
or question. 

19  Quorum of a Full Court 

Except as hereinafter provided, a Full Court may be constituted by any two or 
more Justices of the High Court sitting together. 

30  Original jurisdiction conferred 

In addition to the matters in which original jurisdiction is conferred on the High 
Court by the Constitution, the High Court shall have original jurisdiction: 
(a) in all matters arising under the Constitution or involving its interpretation; 
and 
(c) in trials of indictable offences against the laws of the Commonwealth. 

77A  Trial without jury 

In every suit in the High Court, unless the Court otherwise orders, the trial 
shall be by a Justice without a jury. 

78A  Intervention by Attorneys-General 

(1) The Attorney-General of the Commonwealth may, on behalf of the 
Commonwealth, and the Attorney-General of a State may, on behalf of the 
State, intervene in proceedings before the High Court or any other federal 
court or any court of a State or Territory, being proceedings that relate to a 
matter arising under the Constitution or involving its interpretation. 

(2) Where the Attorney-General of the Commonwealth or of a State 
intervenes in proceedings in a court under this section, the court may, in the 
proceedings, make such order as to costs against the Commonwealth or the 
State, as the case may be, as the court thinks fit. 

(3) Where the Attorney-General of the Commonwealth or of a State 
intervenes in proceedings in a court under this section, then, for the purposes 
of the institution and prosecution of an appeal from a judgment given in the 
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proceedings, the Attorney-General of the Commonwealth or the State, as the 
case may be, shall be taken to be a party to the proceedings. 

(4) ….. 

78B  Notice to Attorneys-General 

(1) Where a cause pending in a federal court including the High Court or in a 
court of a State or Territory involves a matter arising under the Constitution or 
involving its interpretation, it is the duty of the court not to proceed in the 
cause unless and until the court is satisfied that notice of the cause, 
specifying the nature of the matter has been given to the Attorneys-General of 
the Commonwealth and of the States, and a reasonable time has elapsed 
since the giving of the notice for consideration by the Attorneys-General, of 
the question of intervention in the proceedings or removal of the cause to the 
High Court. 

(2), (3) & (4)…. 

(5) Nothing in subsection (1) prevents a court from proceeding without delay 
to hear and determine proceedings, so far as they relate to the grant of urgent 
relief of an interlocutory nature, where the court thinks it necessary in the 
interests of justice to do so. 

80  Common law to govern 

So far as the laws of the Commonwealth are not applicable or so far as their 
provisions are insufficient to carry them into effect, or to provide adequate 
remedies or punishment, the common law in Australia as modified by the 
Constitution and by the statute law in force in the State or Territory in which 
the Court in which the jurisdiction is exercised is held shall, so far as it is 
applicable and not inconsistent with the Constitution and the laws of the 
Commonwealth, govern all Courts exercising federal jurisdiction in the 
exercise of their jurisdiction in civil and criminal matters. 

86  Rules of Court 

(1) The Justices of the High Court or a majority of them may make Rules of 
Court necessary or convenient to be made for carrying into effect the 
provisions of this Act or so much of the provisions of any other Act as confers 
jurisdiction on the High Court or relates to the practice or procedure of the 
High Court… 
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Commonwealth Electoral Act 1918 

Part XXII—Court of Disputed Returns 

Division 1—Disputed Elections and Returns 

352  Interpretation 

353  Method of disputing elections 

354  The Court of Disputed Returns 

(1) The High Court shall be the Court of Disputed Returns, and shall have 
jurisdiction either to try the petition or to refer it for trial to the Federal Court of 
Australia (the Federal Court). 

(2) When a petition has been so referred for trial, the Federal Court shall have 
jurisdiction to try the petition, and shall in respect of the petition be and have 
all the powers and functions of the Court of Disputed Returns. 

(3) The High Court may refer to the Federal Court part of a petition in respect 
of an election or return, being a part that consists of a question or questions of 
fact. 

(4) Subject to any directions by the High Court, if the High Court refers part of 
a petition to the Federal Court under subsection (3): 

(a) the Federal Court has jurisdiction to deal with the part of the petition 
that has been referred; and 
(b) the Federal Court has, in respect of the petition, the powers and 
functions of the Court of Disputed Returns, other than the powers 
referred to in paragraphs 360(1)(v), (vi), (vii) and (viii) and in 
section 379; and 
(c) subject to any directions by the High Court, further proceedings in 
relation to the part of the petition are as directed by the Federal Court. 

(5) The High Court may have regard to the findings of the Federal Court in 
dealing with the petition and may in its discretion receive further evidence on 
questions of fact. 

(6) The jurisdiction conferred by this section may be exercised by a single 
Justice or Judge. 

355  Requisites of petition 

356  Deposit as security for costs 

357  Petition by Electoral Commission 

358  No proceedings unless requirements complied with 
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359  Right of Electoral Commissioner to be represented 

360  Powers of Court 

(1) The Court of Disputed Returns shall sit as an open Court and its powers 
shall include the following: 
 (i) To adjourn; 
 (ii) To compel the attendance of witnesses and the production of 

documents; 
 (iii) To grant to any party to a petition leave to inspect in the 

presence of a prescribed officer the rolls and other documents 
(except ballot papers) used at or in connexion with any 
election and to take, in the presence of the prescribed officer, 
extracts from those rolls and documents; 

 (iv) To examine witnesses on oath; 
 (v) To declare that any person who was returned as elected was 

not duly elected; 
 (vi) To declare any candidate duly elected who was not returned 

as elected; 
 (vii) To declare any election absolutely void; 
 (viii) To dismiss or uphold the petition in whole or in part; 
 (ix) To award costs; 
 (x) To punish any contempt of its authority by fine or 

imprisonment. 

(2) The Court may exercise all or any of its powers under this section on such 
grounds as the Court in its discretion thinks just and sufficient. 

(3) Without limiting the powers conferred by this section, it is hereby declared 
that the power of the Court to declare that any person who was returned as 
elected was not duly elected, or to declare an election absolutely void, may be 
exercised on the ground that illegal practices were committed in connexion 
with the election. 

(4) The power of the Court of Disputed Returns under paragraph (1)(ix) to 
award costs includes the power to order costs to be paid by the 
Commonwealth where the Court considers it appropriate to do so. 

361  Inquiries by Court 

362  Voiding election for illegal practices etc. 

363  Court to report cases of illegal practices 

363A  Court must make its decision quickly 
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364  Real justice to be observed 

The Court shall be guided by the substantial merits and good conscience of 
each case without regard to legal forms or technicalities, or whether the 
evidence before it is in accordance with the law of evidence or not. 

364A  Provision for Court to have regard to certain rejected ballot 
papers 

365  Immaterial errors not to vitiate election 

365A  Election not affected by failure of delivery arrangement 

366  Errors relating to printing of party affiliations  

367  Evidence that person not permitted to vote 

367A  Disposal of petition where election cannot be decided 

368  Decisions to be final 

All decisions of the Court shall be final and conclusive and without appeal, 
and shall not be questioned in any way. 

369  Copies of petition and order of Court to be sent to House affected, 
Governor-General and Speaker 

370  Representation of parties before Court 

A party to the petition may appear in person or be represented by counsel or 
solicitor. 

371  Costs 

The Court may award costs against an unsuccessful party to the petition. 

372  Deposit applicable for costs 

373  Other costs 

All other costs awarded by the Court, including any balance above the deposit 
payable by the petitioner, shall be recoverable as if the order of the Court 
were a judgment of the High Court of Australia, and such order, certified by 
the Court, may be entered as a judgment of the High Court of Australia, and 
enforced accordingly. 

374  Effect of decision 

Effect shall be given to any decision of the Court as follows: 
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 (i) If any person returned is declared not to have been duly 
elected, the person shall cease to be a Senator or Member of 
the House of Representatives; 

 (ii) If any person not returned is declared to have been duly 
elected, the person may take his or her seat accordingly; 

 (iii) If any election is declared absolutely void a new election shall 
be held. 

375  Power to make Rules of Court 

The Justices of the High Court or a majority of them may make Rules of Court 
not inconsistent with this Act for carrying this Part of this Act into effect and in 
particular for regulating the practice and procedure of the Court the forms to 
be used and the fees to be paid by parties. 

375A  Right of Electoral Commission to have access to documents. 

 

Division 2—Qualifications and vacancies 

376  Reference of question as to qualification or vacancy 

Any question respecting the qualifications of a Senator or of a Member of the 
House of Representatives or respecting a vacancy in either House of the 
Parliament may be referred by resolution to the Court of Disputed Returns by 
the House in which the question arises and the Court of Disputed Returns 
shall thereupon have jurisdiction to hear and determine the question. 

377  President or Speaker to state case 

When any question is referred to the Court of Disputed Returns under this 
Part, the President if the question arises in the Senate, or the Speaker if the 
question arises in the House of Representatives, shall transmit to the Court of 
Disputed Returns a statement of the question upon which the determination of 
the Court is desired, together with any proceedings, papers, reports, or 
documents relating to the question in the possession of the House in which 
the question arises. 

378  Parties to the reference 

The Court of Disputed Returns may allow any person who in the opinion of 
the Court is interested in the determination of any question referred to it under 
this Part to be heard on the hearing of the reference, or may direct notice of 
the reference to be served on any person, and any person so allowed to be 
heard or so directed to be served shall be deemed to be a party to the 
reference. 
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379  Powers of Court 

On the hearing of any reference under this Part the Court of Disputed Returns 
shall sit as an open Court and shall have the powers conferred by section 360 
so far as they are applicable, and in addition thereto shall have power: 

(a)  to declare that any person was not qualified to be a Senator or a 
Member of the House of Representatives; 
(b) to declare that any person was not capable of being chosen or of 
sitting as a Senator or a Member of the House of Representatives; and 
(c) to declare that there is a vacancy in the Senate or in the House of 
Representatives. 

380  Order to be sent to House affected 

After the hearing and determination of any reference under this Part the Chief 
Executive and Principal Registrar of the High Court shall forthwith forward to 
the Clerk of the House by which the question has been referred a copy of the 
order or declaration of the Court of Disputed Returns. 

381  Application of certain sections 

The provisions of sections 364, 368, 370, 371, 373, 374 and 375 shall apply 
so far as applicable to proceedings on a reference to the Court of Disputed 
Returns under this Part. 
 


